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Introduction of Mr. Robert Leckey, S. J. D. 

Dean 

Faculty of Law 

McGill University 

 

 

It is a great pleasure to preside over this first session of this conference, which deals with 

the fiftieth anniversary of the decriminalization of homosexuality.  

 

We are fortunate to have speakers with very impressive academic and professional 

backgrounds and community involvement. You will understand that it is impossible for 

me to do justice to their achievements in the biographical summaries that will precede 

their presentation.  Our speakers have, over the course of their careers, given several 

conferences and we are very fortunate to have them with us this morning. 

 

We will start with Mr. Robert Leckey, Dean of the Faculty of Law at McGill University, 

whose lecture deals with family criminal law. 

 

Mr. Leckey holds the Samuel Gale Chair at McGill University's Faculty of Law, where 

he teaches constitutional and family law. A member of the Ontario Bar since 2003, he has 

been a legal advisor to the Quebec Bar since 2017. He was Director of the Centre Paul-

André Crépeau de droit privé et comparé from August 2014 to June 2016, before his 

appointment as Dean of the Faculty of Law. It should be noted that he was Justice Michel 

Bastarache's law clerk at the Supreme Court of Canada from 2002 to 2003. 
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Since then, his professional career has been punctuated by numerous medals, distinctions, 

including the Alan Marks Medal obtained in 2006 and awarded to the best thesis in the 

University of Toronto's graduate law program. This one, entitled Contextual Subjects: 

Family, State, and Relational Theory, was published in 2008 by University of Toronto 

Press.  

 

Mr. Leckey focuses his research in the fields of constitutional law, family law and 

comparative law. A prolific author, he has written numerous monographs, a myriad of 

articles and texts for law journals and newspapers on a variety of topics in family law, 

filiation and LGBTQ+ community issues. From 2008 to 2011, he chaired the McGill 

Equity Subcommittee on Queer People and during this period participated in the 

publication of the book Queer Theory: Law, Culture, Empire. From 2011 to 2015, he was 

President of Egale Canada and Chair of its Legal Affairs Committee. In 2015, he became 

the director of the series After Legal Equality: Family, Sex, Kinship, and published the 

same year the book Bills of Rights in the Common Law.  
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THE 50TH ANNIVERSARY OF THE PARTIAL DECRIMINALIZATION OF 

HOMOSEXUALITY AND THE PARLIAMENTARY DEBATE OF THE TIME 

 

Mr. Robert Leckey, S. J. D. 

Dean 

Faculty of Law 

McGill University 

 

 

Introduction 
 

Whatever one may think, homosexuality was not completely decriminalized in 1969. 

Committing sodomy or committing a gross act of indecency with another person 

remained in the Criminal Code after the 1969 reform. (Articles 147 and 149.) 

 

The reform has made an exception to the criminal law. More specifically, Clause 7 of Bill 

C-150 ensured that the prohibitions on sodomy and gross indecency with another person 

no longer applied "to any act committed in private, between a husband and wife, or 

between two persons, each of whom is 21 years of age or older, who both consent to 

commit the act. ». The text from which I have drawn my remarks this morning has two 

objectives. First, it nuances the readings of the 1969 reform as a rational and liberal 

interpretation of the criminal law of private behaviour, without victims, as suggested by 

Pierre E.'s famous sentence. Trudeau saying that the State had to be taken out of the 

nation's bedrooms. I pursue this objective - to enrich our understanding of the conditions 

of this moment of reform - by drawing on the debates in the House of Commons that 

preceded the reform. 

 

As you will quickly see, those who opposed the liberalization of the Act on the subject of 

homosexuality did not hide their homophobia (to use an anachronism that is difficult to 

avoid). 
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Perhaps more surprisingly, even the champions of reform insisted that homosexuality 

disgusted them. Whether it was a sincere or strategic confession, these parliamentary 

speeches illustrate the permissible contours of political speech at a time that is not so far 

away nowadays. 

 

Then, secondly, my text enshrines the criminal provisions relating to homosexuality in a 

broader legislative and regulatory undertaking. I propose that family law reporting should 

include criminal measures that define and protect the ideal or normative family. Criminal 

law deals with several things that affect intimate or family life - such as bigamy and 

polygamy. However, researchers and teachers tend to look at these prohibitions 

separately. That is, researchers do not read criminal law enforcement of behaviour such 

as bigamy, polygamy and same-sex relationships as a large enterprise whose purpose is to 

define and protect the legitimate family. I call these provisions, grouped together, 

criminal family law. No matter how vigorously law enforcement enforces its provisions, 

they reflect the anxieties of society (or at least those of our legislative drafters at the 

time). 

 

 

Given the context of this conference, I will focus more on the first objective, which is to 

deepen the reading of the reform through the debates, although I will return towards the 

end to family criminal law. 
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The polemical premises 

 

Ineffectiveness of the law and problems in its application 
 

- It was a central premise for the government that the criminal law, at least for 

intimate sexual acts, was "far from being fully applied". 

- For Justice Minister John Turner, "trying to police by interfering in the private 

lives of citizens would only serve to bring contempt and discredit to our criminal 

justice system, thereby reducing the trust of the people. » 

 

Homosexuality: a disease? 
 

- A major justification for the reform came from the medical profession's view that 

"homosexuality is a disease", and "not a crime or a vice". 

- Seen from this medical perspective, the Criminal Code should not deal with 

homosexuality, since, in any case, criminal actions against patients would not 

produce any benefit. 

- However, the medical approach raised several objections. For some, it did not 

justify decriminalization or legalization. 

- First, some MPs feared a slippery slope: "If you legalize one disease, you should 

also legalize all the others." 

- Then, even if some homosexuals were sick, others could be "vicious." 

- Finally, and members of Parliament insist on this point, "there is nothing in the 

amendment to the Code that addresses the therapeutic aspect of the problem." 

- In fact, given the division of federal jurisdiction, the federal government could 

give money to the provinces so that they can fund treatment clinics. 

- Other MPs admitted, however, that "many of these individuals, it seems, do not 

want the help of the psychiatrist and that psychotherapy has had very poor results 
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in this area." In any case, it was impossible to force patients to seek treatment 

without their consent. 

 

Privacy versus morality 
 

- As presented by the Minister of Justice, the reform was based on the view that 

"law and morals are two different areas that involve two different doctrines or 

philosophical concepts." 

- Pierre Eliott Trudeau's famous proposal that the state should leave the bedrooms 

has attracted fierce criticism. 

- This sentence could be "good public relations, perhaps, but nothing else." 

- In addition, MPs identified numerous exceptions. Several government 

interventions, whether in the area of taxation or health, crossed the bedroom 

threshold. 

- One MP said, "Murder your wife in your bedroom and you will see how quickly 

the state will get involved. Hoard your garbage in your room and you will see the 

same speed. " 

- In addition, several MPs did not digest the notion of lifting the criminal law from 

acts that were immoral by a large proportion of the public. 

- For some, "We will completely overthrow the values and traditions that have 

served as the foundation of our Western Christian civilization." 

- However, for those who were advancing the reform, it was far from clear which 

conception of morality could determine public law. 

- The Minister of Justice said, "A pluralistic society can have different norms, 

different ways of thinking, and the law cannot reflect them all." 
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- However, for others, the so-called pluralistic society was nothing more than a 

meaningless "rengaine". According to one MP, "we will eventually have a law for 

every man." 

 

The concrete effects of the proposed reform 

 

There were several readings of the legal and symbolic impact that the reform would have. 

It depended, to some extent, on the conception adopted of the homosexual category: was 

it a relatively stable minority or a contagion likely to spread? 

 

 

Legalization? 
 
 

Several MPs were arguing about the legal consequences of the proposed reform. Will it 

be a legalization of homosexuality? 

 

- The government's proven position was negative: on the issue of legalization, "It's 

not about that at all." 

- For the minister who sponsored the omnibus criminal law bill, "the purpose of the 

section is to ensure that acts of homosexuality committed in private between 

consenting adults are not considered criminal acts. We are therefore far from the 

absolute term of legalizing. In other words, the effect of the article is far from 

legalizing such conduct." 

- However, the subtle distinction between legalizing something and removing the 

stigma of the criminal law was not clear to many MPs. According to one of them, 

"according to my interpretation of the law, acts of homosexuality committed in 

Canada would be illegal in the absence of section 7. We can therefore, by 

induction, conclude that the Minister is legalizing this type of conduct." 
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- In addition, the idea appeared - it caused laughter - that "after that we will also 

have to adopt a law to legalize homosexual marriage." 

- In a reminder of the gendered nature of the welfare state, one member said the 

following: "Given that there are several races in Canada, I think the Minister of 

National Revenue should make a statement to define in the case of a same-sex 

marriage, in the case of the marriage of an Englishman and a Frenchman, which 

of the two will be recognized as a breadwinner under the Tax Act. » 

 

Approve homosexuality? 
 

Members of Parliament interpreted the message that would emerge from the reform in 

diametrically opposed ways. 

 

− Based on its claims that the reform would not be a legalization of homosexuality, 

the government denied that it would support it. 

− For the Minister of Justice, restoring homosexual behaviour to individual 

consciences did not amount to approving this behaviour: "The morals to which 

this article refers, namely homosexual practices carried out in private between 

consenting adults, are repugnant to most of us, as well as to the majority of 

Canadians. » 

− The lifting of the criminal law of homosexuality "does not sanction these 

practices. The reform prohibits them and does not recommend them at all, nor 

does it popularize them." 

− However, despite these reassuring statements, those who opposed the reform 

believed it would "give free rein to homosexuals. It would make respectable what 

was not respectable." 

− According to another, "tolerating homosexuality means approving it; approving it 

means encouraging it." 
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Behaviour 

 
 

We see anxiety and fear in the various predictions of the potential effects of the reform. 

- One view was that amending the Criminal Code would have little impact, since 

the current prohibition was already poorly enforced. 

- On the contrary, others predicted that the reform would change behaviour in a 

harmful and alarming way. 

- According to one MP, "The police will not be too interested in chasing after 

homosexuals after this law is passed. We'll let them do as they please." 

- According to a rather extreme view, the reform would have the effect of 

legalizing male prostitution, "by giving full freedom to the inverts." 

- Still others, adding, read the reform proposal as an encouragement to pedophilia. 

"By legalizing homosexuality, we give, in my opinion, carte blanche to these 

sexual perverts." 

- A more subtle approach distinguished between the categories of pedophiles and 

homosexuals. It would not necessarily be homosexuals who would attack 

children. Nevertheless, "Any depraved being who attacks children will be able to 

believe that if one of his neighbours can be a homosexual and spawn with people 

of his own kind, he too has the right to follow his inclinations and attack 

children." 

- The discussion expressed the feeling that heterosexuality is a vulnerable prey. It is 

an understanding of homosexuality as an enticing temptation that drives the 

predictions that the age limit would encourage children to anticipate their twenty-

first birthday. 

- This is how one MP envisioned "the little gentlemen of 20 years, 11 months and 

30 days... waiting impatiently, and under great tension, for the opportunity to 

celebrate their 21st birthday by jumping into the... arm of the dream boyfriend." 
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- "This law invites young people aged 15, 16 and 17 to engage in homosexuality at 

the age of 21." 

 

 

The family and the nation 

 

Another current of opposition to reform focused on the threat posed by the reform, "a 

threat not only to youth, parents and families, but also to our society." 

 

- "Society is strongly opposed to sodomy..., because it affects one of its roots, in 

this case, the family." 

- "There was a time when it could be said that all politicians were against sin and in 

favour of motherhood. However, here we have the opposite of this fundamental 

principle. This measure... demeans the role of motherhood in the country." 

- The contrast between the former Minister of Justice, now Prime Minister Pierre 

Eliott Trudeau, and the then Minister of Justice, John Turner, is mentioned. One 

member said, in a sarcastic tone, "That this article appeared in the old bill 

presented by the former Minister of Justice, single and member for Mount Royal, 

that could be explained. The question is what benefits could the Honourable 

Minister of Justice, Member of Parliament for Ottawa-Carleton, married and 

father of four children derive from [this reform]? " 

- In addition, opposition to the liberalisation of the law against homosexuality was 

critical of the United Kingdom, the country where the Wolfenden report was born 

and where the law was already liberalised. 

- England was seen as a sick country "in her heart and soul." 

- As for history lessons, "if we read the history of certain countries, we realize that 

those who have accepted such vices have moved, as if by coincidence, towards 

their decadence. This is what happened in ancient Greece and Rome."  
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- Fortunately, for some MPs, a Canadian approach was possible, "despite what 

Kinsey says or what is being done in Sweden and England or in the House of 

Lords or in the Arab army or elsewhere." 

- In particular, the needs were different in Canada, "where there is plenty of fresh 

air and space. "We do not live in overcrowded housing, nor do we live in the 

desert, far from our families... We live a healthy life in the open air. "That is why, 

so far at least, Canadians have not had to relax their moral standards."  

 

Family criminal law 

 

Family law researchers normally refer to the civil laws that govern family relationships. 

Think of the rules that set out the conditions for entering a valid marriage, the rules that 

set out the obligations between spouses or the rules that define the rights and obligations 

that parents have with respect to their children. 

 

However, there are many prohibitions in the Criminal Code that help to define the ideal 

or legitimate family - married and heterosexual - and to suppress anticipated threats to it. 

 

Incest, anal intercourse, corruption of children by participating in adultery where a child 

lives, keeping a bawdyhouse, feigned marriage, forced marriage, celebration of marriage 

without authorization, marriage against the law... The list is long, and I have only given a 

few examples. 

 

The prohibition of homosexual relations - which remains in the Code despite exceptions - 

is part of this set of prohibitions. I suggest that we risk underestimating the role of the 

state in regulating family life if we do not include these prohibitions in our definitions of 

family law. 
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Conclusion 

 

In conclusion, a thorough knowledge of the debates during the 1969 reform can lead us in 

more than one direction. On the one hand, the homophobia that MPs have engaged in can 

reduce the festive dimension of the 50th anniversary. On the other hand, Prime Minister 

Trudeau's willingness to push for reform before his time requires more courage than one 

would think without this sensitivity to the context. 

 

At a minimum, this in-depth exploration of the parliamentary roots of the 1969 reform 

provides us with a warning against simplifying stories and a reminder that the law speaks 

with multiple voices. 

 

 


